
BEFORETHE ILLINOIS POLLUTION CONTROLBOARIk EC E IV E D
C1.~:RK~5OFFICE

PEOPLEOF THE STATE OF ILLINOIS, ) SEP 092003
) STATE OF ILLINOIS

Complainant, )
) PCB96-98 o utlon ontrol Board
)

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO.,An Illinois )
corporation,EDWiN L FREDERICK,JR., )
individually andasownerandPresidentof Skokie )
ValleyAsphaltCo., Inc., andRICHARD J. )
FREDERICK,individually andasownerandVice )
Presidentof SkokieValleyAsphaltCo., Inc. )

)
Respondents. )

RESPONDENT’SMOTION TO DISMISS THE COMPLAINANT’S
SECOND AMENDED COMPLAINT AND

TO RECUSECOMPLAINANT’S ATTORNEY JOEL J. STERNSTEIN

TheRespondents,SkokieValleyAsphaltCo., an Illinois corporation,EdwinL. Frederick,

Jr., individually andasownerandPresidentofSkokieValleyAsphaltCo., Inc., andRichardJ.

Frederick,individually andasownerandVicePresidentofSkokieValleyAsphaltCo., Inc., by

andthroughtheirattorney,David S.O’Neill, hereinmovetheBoardto dismissthe

Complainant’sSecondAmendedComplaintandto recuseComplainant’sAttorney,JoelJ.

Sternstein. In supportof its position,theRespondentsstateasfollows:

1. On oraboutNovember3, 1995,theComplainantfiled acomplaintin theabovecaptioned

matter.

2. On oraboutDecember29, 1997,theComplainantfiled aFirst AmendedComplaintin the

abovecaptionedmatter.

3. Onor aboutJuly 26, 2002,theComplainantfiled aSecondAmendedComplaint. The

secondamendedcomplaintwasacceptedby theBoardin its rulingofOctober17, 2002

despitethefactthattheSecondAmendedComplaintwasdeficientbothbecausethe



Complainanthadnot filed for leaveto amendthecomplaint(BoardOrderofOctober17,

2002at2.) anddespitethefact thattheSecondAmendedComplaintdid not includethe

mandatorylanguageof 35 Ill.Adm.Code 103.204(f)(BoardOrderofMarch 20,2003 at

3).

4. OnoraboutJuly 30,2002,concurrentwith thefiling oftheSecondAmendedComplaint,

JoelJ. Sternsteinfiled an appearanceasco-counselon behalfoftheComplainant.

5. Section101.112(b)of theIllinois Pollution ControlBoard’sProceduralRules(35 Ill.

Adm. Code)states,in relevantpart,that:

No formerBoardMemberorBoardemployeemayrepresentany other
personin anyBoardproceedingin whichhe orsheparticipatedpersonally
andsubstantiallyasa BoardMemberOr Boardemployee,unlessthe
Board,and,asapplicable,all partiesor proponentsin theproceeding
consentin writing afterdisclosureoftheparticipation.

6. Oninformationandbelief,Mr. JoelJ. Sternsteinwasanemployeeof theIllinois

PollutionControl Boardduring theperiodduring whichthismatterwasbeforethe

Board..

7. In his capacityasan employeeoftheBoard,Mr. JoelJ. Sternsteinparticipatedpersonally

andsubstantiallyin theproceedingsin thismatter.

8. At no timewasMr. Sternstein’sparticipationin theproceedingsbeforetheBoard

disclosedto theRespondentsor theirattorneys.

9. At no timedid theRespondentsor theirattorneysconsentin writing to allow Mr.

Sternsteinto representtheComplainantin thismatter.

10. Any mattersfield by theComplainantandany decisionsmadeand ordersissuedby the

Boardsubsequentto or concurrentwith thetimethat Mr. Sternsteinfiled his appearance

aretaintedby thisapparentbiasandconflictof interest.

Wherefore,theRespondentrespectfullyrequeststhattheBoarddismissthe

Complainant’sSecondAmendedComplaint,whichwasfile concurrentlywith theappearanceby

Mr. Sternstein,andacceptedby theBoardafterthedatethatMr. Sternsteinfiled his appearance,

andalsovoid all ordersissuedregardingtheSecondAmendedComplaint. TheRespondentsalso

respectfullyrequestthatMr. Sternsteinbe recusedfrom furtherrepresentingtheComplainantin
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this matter.

- Respectfullysubmitted

David S. ~f4eill

David S. O’Neill, Attorney atLaw
5487N. MilwaukeeAvenue
Chicago,IL 60634-1249
(773)792-1333
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STATEOF

P0//ut/on~

PEOPLEOF THE STATE OF ILLINOIS, ) ° Board

)
Complainant, )

) PCB96-98
)

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO.,An Illinois )
corporation,EDWIN L FREDERICK,JR., )
individually andasownerandPresidentofSkokie )
ValleyAsphaltCo., Inc., andRICHARD J. )
FREDERICK, individually andasownerandVice )
PresidentofSkokieValley AsphaltCo., Inc. )

)
Respondents. )

NOTICE OFFILING

PLEASETAKE NOTICEthat I havetodayfiled with theOffice oftheClerkofthePollution
ControlBoardtheRespondents’Motion to DismisstheComplainant’sSecondAmended
Complaintandto RecuseComplainant’sAttorney,JoelJ. Sternstein,acopyof which is hereby
serveduponyou.

/JJj ~)1~
Da~S.O’N~iil

September9, 2003

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
(773) 792-1333



CERTIFICATEOF SERVICE

I, theundersigned,certify thatI haveservedtheattachedRespondents’Motion to Dismiss
theComplainant’sSecondAmendedComplaintandto RecuseComplainant’sAttorney,JoelJ.
Sternsteinuponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
188 W. Randolph,20thFloor
Chicago,IL 60601

“ Dpi~S.o’~iii

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this ~

day of ~ ~, 20 c~l
~

____________ Nota~PubIa~ijndi~

~/rNotaryPublic ~ My Commission Expires 09/08/03


